S.B. NO. 36-30 PUBLICLAW NO. 36 _-11
THE THIRTY-SIXTH LEGISLATURE O' AMERICAN SAMOA
Fourth Regular Session

Begun and heid at Fagatogo, Tutuila, American Samoa
on Monday, the thirteenth day of July
two thousand and twenty

AN ACT ALLOWING THE PROSECUTION AND DEFENSE TO AGREE TG, AND
THE COURT TO APPROVE, A PLEA IN ABEYANCE TO SUSPEND THE
ENTERING OF A DEFENDANT’S PLEA AND PLACE THE DEFENDANT ON
PROBATION WHEREBY AT THE END OF WH:iChH, THE COURT MAY REDUCE
THE CHARGE THE DEFENDANT PLEADS GUiLtY 1O GR DISMISS THE

ORIGINAL CHARCE: CREATING A CHAPTER 30 INTITLE 46 ASCA.
Preamble:

WHEREAS, the crimiital justice system is unforgiving and unyieiding: and

WHEREAS, as no ouc is pericct on God’s green earth and people make inistakes that
they pay ror their whole lives; and

WHEREAS  despite having paid your debt to society, a criming! conviction will follow
you everywhere you go and make you pay: and

WHEREAS, a crimina! conviction will make it difficuit to find a job, apply for collepe,
even restrict you from jowmning the malitary: e.d

WHEREAS. after a perscn has served his sentence, he or shc deserves ic a second
chance to carn a iiving and take care of his oF her Tamily or attend college.

BE IT ENACTED BY THE LEGISLATURE OF AMERICAN SAMOA:
Section 1.  There is created 2 Chapter 39 under Titic 26 A.S.C.A. which reads

*CHAPTER M
PLEA IN ABEVANCE

Sections:
46,3001 Definitions.
46.3002Z Plea of Abevance agrecmeni—Negeiiations—Conienis—Terms of
agreement-—-vvaiver of nnme of senicrcing



46.3003  Terms of plea in abeyance.

46.3004 Manner of entry of plea—Powers of court.

46.3005 Violation of plea in abeyance agreement—Hearing—Entry of
judgment and imposition of sentence—Subseguent prosecutions.

46.3001 Definitions.

For the purposes of this chapier:

(2) “Plea in abeyance” mezns an order by a court, upon motion of the
prosecution and the defendant, accepting a plea of guilty or of no contest from the
defendant but not, at that time, entering judgment of conviction against him nor
imposing sentence upon him on condition that he comply with specific conditions as
set forth in a plea in abeyance agreement.

(b) “Plea in abevance agreement” mesns an agreement entered inte
between the prosecution and the defendant setting forth the specific ferms and
conditions upon which, following acceptance of the zgreement by the courd, 2 plea
may be held in abeyance.

46.3002 Plea in Abeyance agreeinent — Negotiziien — Contents — Terms of
Agreement — Waiver of time for sentencing.

{a) At any time after acceptance of a piea of guilty ¢: ro contes? but before
entry of judgment of conviction and impesition of sentence. the court may, vpon
motion of both th¢ prosecuting attorney and the defendant, hold the plea in
abeyance and not enter judgment of conviction agaiust the defendant nor impose
sentence upon the defendant within the time periods contained in local rules.

(t) A defendant has the right to be represented by counsel at any court
hearing relating to a piea iz abeyance agreement.

(¢) A defendani shkall be represented by ceunse! ¢uring negotiations for a
plea in abeyance and st the time of acknowiedgment and affirmation of any plea in
abevance agreemen: unless the defendant knowingly arnd infelligently waives the
defendant's right o counsel.

{d) Contents of plea in abeyance:

(1) Any piea in abeyance agreement entered into between the prosecution
and the defendant and approved by the court sha'l inciude a fuli, detailed reciiation
of the requirements and concitions agreed to by the defendant and the reason for
requesting the court to hoid the plea ir abeyance.

(2) If the ples is to a felony or any combination ¢f misdemeanors and
felonies, the agreement shalil be in writing and shali, before acceptance by the court,
be executed by the prosecuting attorney, the defendaii, and the defendant's counsel
in the presence of the ceurt.

(¢) A plea may not be held in abeyance for a period longer than 18 months if
the plea was to any class of misdemeanor or longer than three (3) years, if the plea
was to any degree of felony or to any combination of misdemeanors and felonies.



(f) A plea in abeyance agreement may not be approved ualess the defendant,
before the court, and any writter agreement, knowingiv and intelligently waives
time for sentencing as designated in the High Court Rules.

46.3003 Terms of plea of abeyance.

(a) The terms of 2 plea in abeyance agreement may inciude:

(1) an order that the defendant pay a non-refundable plea in abeyance fee, of
which shall be allocated in the same manner as if paid as a fine for a criminal
conviction and which may pot exceed in ameunt the maximum fine which could
have been imposed upon conviction and sentencing for the same offense;

(2) =an order that the defendant pay restitution to the victims of the
defendant’s actions;

(3) an order that the defendant pay the costs of any remedial or rehabilitative
program required by the terms of the agreement; and

(4) ap order that the deferdapt cemply with any etiter conditions which
could have been iraposed as conditions of probatior upenr conviction and sentencing
for the same offense.

46.3004 Manner of entry of plea--Powers of court.

(2} Acceptunce of any plea in anticipation of a plea in abeyancs agreement
shall ke done in full cempliance with the provisions of the American Samea Rules of
Criminal Procedure.

(b  Ip cases charging offenses for which bail may ve forfeited, a plea in
abeyance agreemeni may be eriered inte without 2 personai appearance before a
magisirate.

{c) A pleca in abeyance agreemeni may provide thai the court may, upon
finding that the defendant has successfuily completed the terms of the agreement:

{1} reduce the degree of the offease and enter judgment of conviction and
impose sentence for a lower degree of offensc; oy

(2)  allow withdiawal of defendant's plea and order the dismissal of the
case.

(d) A court may not hold 2 plea in abeyance without the consent of both
the prosecuiing atterney and the defendant. A decisicn by a prosecating attorney
not to agree to a plea in abeyance is final.

(e} No plea may be held in abeyance in any case involving a sexual offense
against a victim who is under the age of i4.

{H No plea may be held in abeyance iz a1y case invelving a driving under
the influence violation under Section 22.0212.

46.3005 Violation of plea in abeyance agreement--Hearing--Entry of judgment
and imposition of sentence--Subsequent prosecutions.

(a) If. at any time during the term of the plea in abeyance agreement,

information comes fo the atrention of the prosecui’ng attorney or the court that the



defendant has violated any condition of the agreement, the court, at the request of
the prosecuting attorney, made by appropriate motior and affidavit, or upon irs
own motion, may issue an order reguiring the defendant to appear before the court
at a designated time and place to show cause why the court should not find the
terms of the agreement to have been violated and why the agreement should not be
terminated. If, following an evidentiary hearing, the court finds that the defendant
has failed to substantially comply with any term or condition of the plea in abeyance
agreement, it may terminate the agreement and enter judgment of conviction and
impose sentence against the defendant for the offense 1o which the original plea was
entered. Upon entry of judgment of conviction srd imposition of sentence, any
amouilis paid by the defendant as a plea in abeyance fee prier to termination of the
agreement shall be credited against any iine imposed by the court.

(b}  The termination of a plea in abeyance agreement aad subsequent entry
of judgment of conviction and imposition of sentence shall not bar any independent
prosecution arising from aay eftense that constituted a violaiion of any term or
condition of an agreement whereby the originz! plez was placed in abeyance.”

Sec 2. Effective date.

In accordance with Article II Section 19 of the Revised Constitution >f American
Sainoa. this biil shall become effective 60 days after the end of the session at which it has
heen passed. /5

—

LOTEGOTE PALAIE TOFAU VALL TALAYOU ALE
resident of the Senate Speaker, House of Representatives

o
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tiereny .\pprm'yl this_22nd tiu}hll‘, September 2020
L &
Governor Of Anrerican Samoa




P.M.M. NU. 36-30 TULAFONO LAUTELE NU 36-11
NOFOAIGA TOLUSEFULU-ONO FONOFAITULATONO AMERIKA SAMOA
Fono Tele Lona Fa

Nofoia ma usuia i Fagatogo, Tutuila, Amerika Samoa
Aso Gafua, aso sefuiutolu o Iulai
iua afe luasefulu

O SE TULAFONO E FAATAGA Al LE MALILIE FAATASI O LE ITU A LE
MALO MA LE ITU A LE O LOO MOLIA, MA [A FAAMAONIA FOI E LE
FAAMASINOGA, SE TALOSAGA INA 1A TAOFK Al LE FAAULUINA O SE
TALOSAGA A LE TAGATA MOLIA MA TUU LE TAGATA E FAANOFG
VAAVAAIA. A MAE'A LENA TAiMi, £ MAFA] E LE rAAMASINUGA ONA
FAAITITIA O LE MOLIAGA SA TAL! SALA Al TE UA MOLIA, POCO LE
FAALEAOGA FOl1 O LE ULUAI MOLIAGA; FAAVAE Al SE MATAUPU FOU 30 O
LE ULUTALA 46 T.T.A.S.

Faatomuaga:
TALUAL e faigata tele ma e le ttuavanoa 7ol le taiga o faamasinoga solitulafono: ma

TALUAL e leai lava se tagata i luga o le fogaelecie ianulau’ava a le Atuz e atcatoa
sona lelei. ma e sese pca ma totogi foi e tagata le sala i lo latou claga atoa:
ma

TALUAI, e ui lava Iz ina totog! o lau attalar 1 l¢ atunuu, a o le nofosaia lava lea, ¢
taumulimuii lava ia te oe i 500 se mea « te ziu i 2, m2 ¢ owg! lava lena
sala; me

TALUAL o se solitalafone e taigata ai lava ona maua o se galuega, talosaga e a’oga |
se kolisi. ma faatapulaz ai foi lou alu i le militeli; ma

TALUAI, a uma ona tuli ¢ se tagata sona faasalaga, ua tatau ona maua ¢ ia Se ISi
avanoa e galue ai e tausi ia mna lona aiga, pe alu {0l 1 ie kolis1.

TA FAATULAFONOINA E LE FONO FAITULAFONC A AMERIKA SAMOA:

Maga 1. Ua faavaeina nei se Mataupu 3% i laio o e Ulutala 46 TTAS e faitauina
faapea:
“MATAUPU 30
TALOSAGA IA FAATUAI LE FAAULUINA O SE TALI A LE UA MOLIA



Maga:

46.3001 Uiga o upu.

46.3002 Maliega o le Talosagz ¢ faatuzi—Feutaga’iga—Mea o 1 totonu—
Tuutuuga o le maliega—Faagafua o e taimi o le faasalaga.

46.3003 Tuutuuga o le talosaga e faatuai le faaulunina o le tali.

46.3004  Faiga o le faauluina o le tali—Malosi o le Faamasinoga.

46.3005  Solia ¢ le Maliega o le talosaga e faatuai le faaulu o le tali—Tlloiloga--
Faauluina o le i’uga ma le faataunuuina o le faasalaga—Nisi
faamasinoga mulimuli ane.

46.3001 Uiga o upu.

Mo mafuaaga o lenei mataupu:

(a)  “Talosaga e faatuai” ¢ lona uigs o se poloaiga & se faamasinoga, ¢ aia i
se manatu faatu mai e itu e lus, ¢ talia ai se tali ¢ {e nofosaia, pe le faatautee foi o ie
ua molia, ae le faauluina i le taimi lava lea se faziuga e faamaonia ai le nofosala, e
le faaco foi i ai se faasalaga i luga ¢ le tuutuuga o le # ia usita’ia tuutuuga faapitoa
ua tuuina mai totonu o le maliega o se talosaga ina ia faatuas

(e) “Maiiega o le tziosaga ¢ faatuai” o lona uiga o se maliegs i le vii ¢ le

malo ma le ua molia o loo ta’u mai ai tuutuuga faapitoa e taiau ona mulimeli ai, ina
ia mafai ai ona fa’aaoga le talosaga na faia ins ia faxtuai le faauluina o e tali.

46,3002 Mailega o le Talosaga e Faatuai — Feutaga’ipa — Mes o 1§ totonn —
Tuutuuga o le Maliega — Faagafua o le taimi o v faasalage.

{a) 1 soo se taimi lava pe a mae’a ona talia o e 12li ¢ nofe sala poo le I8
faarautee foi i le molizoa, ae lei 00 ina faauluina le juga © le nofo sala ma tuuina mai
foi le faasaiaga, e mafai e le faamasinoga, i luga o se manatu faatu mai e itu e lua o le
faamasinoga, ona taofia o lana faaiuga ma I8 faataunuuina ie faasalaga i totonu o
taimi iz o lee { 211 ana tulzafone o galuega.

{e) Eiailie aia ¢ le ua molia i se ! a ¢ {2 W2 onad 3ui i svo se iloiloga a i@
faamasinoga e faia faatatau i le maliega ¢ faatvai le faauiuina o iz tali

(i) E i 2i le [oi2 e fai ina sui 0 se mf»nta. moliz i ie raimi o feutaga’iga mo se
talosaga e faatuai le faauiu ¢ le tali, ma le taimi ¢ faziloa ai ma faamaonia 500 s¢
maliega i le talosaga e fasziuai, sei vagana ai ua faagafua e le fagata molia ma lona
iloa ma le malamalama atoatoa lona aia i se loia.

(o) Meaitotonu o le talosaga mo le faatuai:

(1) Soo se maliega i se talosaga ¢ faatuai le faauniuina ¢ se tali i le v& o le
malo ma l2 ua molia ma faamaonia e le faamasinoga, e fatau ona aofia ai le auiliiliga
atoa 0 mana’oga ma fueinega ga malie i ai }& na molia ma le mafuaaga na talosaga
ai le faamasinoga ina ia umia le talosaga lea.

(2)  Afai o le tali na faia e mo sc colitulafono mamafa, poc se tuufaatasiga
foi o uni solitulafono mamz ma solituiafone mamafa, ¢ tataw ¢na tusitusia le maliliega



ma e tatau, ona faagaoioia e le lcia 2 12 malo, ¢ ie n2 molia, ma lana loia i le auai ai 0
le faamasinoga, 2 o lei 00 ina talia e fe Taamasinogs.

(uy  E le mafai ona taofia ¢ se talosaga ¢ fastuzi mo le silia i le 18 masina pe
afai o le tali sa faia i soo se tulaga o sclitulafono mzima poo fe sili atu i le 3 tausaga,
pe afai o se solitulatono mamafa i soc se tulaga, poc se tuufaatasiga o solitulafono
mama ma le mamafa.

(f) E e mafai ona faamaonia o se talosaga ¢ faatuai ai le faauluina o le tali
i se solitulafono sei vagana ai ua faagafua ma le iioa lelei ma le malamalama o i€ na
molia i luma o le faamasinoga, le taimi o le faasalaga e pei ona faatonu mai i
Tulafono Galue 2 le Faamasinoga Mauzluga.

46.3003 Tuutuupa o le tulosagx e faanuai le faauluina o fe tali.

{a) QO tnutuuga o se maliegs i se talosaga ¢ faatuai e 20fia ai:

(1)  se poloaiga ina ia totogi e i¢ na2 molia ic tupe e faia ai le (aiosaga lea e
faatuai, e pei lava ona faia e foliga o lce totogi se¢ salatupe mio se faasalaga
solitulatono, ma ia le siliz le aofai aupitoc mauvaiuga ¢ le <ala s2 malai opa faaee i le
taimi e faamaonia 2i le nofosala mo le solitulafono lea;

(2)  se poloaiga ina ia totogi ¢ 1& na melia se tupe i e ua afaina i ana mea na
fai;

{3)  se poloaiga ina ia totogi ¢ IE na molia sco se gacioiga pec norckalama
nz manaomia ona fasa i tuutuaga o le maliega; ma

(4)  se poloaiga ina ia usita’ia e l¢ ua moila soc se tuutuuga lava sa mafai
ona faaonc faace ¢ f2i ma tuntuega o le nofovaavaars i !e taimi na faamaonia ai le
sofitulaforio ma le faasalaga mo le solitulafono lava lea.

46.3064  Faiga o le laauluina o le tali—Malosi o le faamasincga.

(a) O le taliaina o s00 se tali i se solitulafore i le faamoemoe ai e faia se
inaliega e faatuai ai ona faauluina, ia faiz i le usita’ia atoatoa ¢ aiaiga o Tulafono
Galue o Tavalumaga tau Solitulafone.

{¢) 1 mataupu e i ai solitalafono e mafai vna faaleacga le tupe e ratala ai i
tua, e mafai ona faia o se maliega ¢ faataai ai e aunoa na ie tau 00 atu fua i luma o
se faamasino.

(i) F mafai i se maliega e faatuai ona ziaia ai, e maiai e le faamasinoga, pe
afai ua faamae’a manuia ona usita’ia e I€ na molia tuuiuuga o le maliega:

(1)  faaititia le tulaga o e solituiafono ma faauiu le faaiuga o le nofosaiz ma
faaee se sala mo le solitulafono faaititia; poo

(2) faataga le tataia i tua o le taii 2 le tagata na melia ma faaulu le
faaleaogaina v le faamasinoga.

(o) E le mafai e le faamasinoga ona fzia o se iloiloga o se talosaga mo le
faatuai e aunoa ma le maliega 2 le ioia a le maic ma le tagata na molia. O le faaiuga
a le loia a le malo e le taliaina e ia !z talosaga e faatuai, ¢ lena lava ¢ le a fai

(u) E leai se talosaga faapea e mafai ona faia i mataupu e aafia ai se
solitulafono tau feusua’iga ma se fasi e i lale ifo ¢ le 14 tausaga.



(f) E leai se talosaga faapea e mafai cna faia i se mataupu e aafia ai le
avetaavale ‘ona i lalo o le Miaga 22.0212.

46.3005 Solia ¢ le maliega ¢ se talosaga e faatuai ora faaulu le tali-liciloga—
Faauluina ¢ !¢ Puga ma le faataunuuina ¢ le faasalaga—Nisi
faamasinoga mulimuli ane.

(a) Soo se taimi lava a o i ai i le maliiiega ¢ se talesaga e faatuai ai ona
faaulu se tali, 2e oo mai se faamatalaga i le ioia a ie malo peo le faamasino foi e
faapea ua solia e I8 na molia se tuutuuga o le maliega, o le a mafai e le faamasinoga,
e ala i se talosaga e tusa ai a e loia a le malo, poo le fazmasinoga lava foi, ona aumai
o se poloaiga ¢ manaomia ai {2 tagata na molia e oc atu i luma o e faamasinoga i se
taimi ma le nofoaga e faatonu mai ¢ faailoa aiu se mafuaaga o le a ala ai ona |¢
faamuiaina ¢ le faamasinoga le aoga o e maliliega sa faia. Afai e uma ane lea
iiviloga ue sifafia e le faamasinoga va le malai o le vagaia pa moiia ona faataunuu ma
usita’ia seo se tuutnuga o le maliega. ¢ mafai ona ia faamuta le maliega ma faia loa
lava lana faaiuga o le noio sala ma faaee le Taasalaga o ic nz molia mo le moliaga sa
mua’i tali ai. A faia loa ma fusia le f2ai’uga o le nofosala ma fasee le sala, o le a
fa’aaoga so aofai o tune sa totogi e 1& na mwolia mo le talosaga ina ia faatuai a o lei 0o
ina faamuta le aoga « ie maliliega, ¢ le 2 to’ese mai ai le aofai ¢ se salatupe ¢ fazee 2
ie faamasinoga.

(¢} O le faamutaina o se maliega i se talosaga e fzutuai le fazutminz o le
taii, ma le faauluina 2i o le faainga o le nofosala, wa le faace 9 le faasalzga, o fe a 1€
tanunia ai se tnamasinoga e faia e mafua mai i soo se solituiatona e aafia ai i ie solia
9 =0n se tuntuaga o se maliega lea na faatuai ai oua fazniu le vlual f2li a 1€ na
moiia.”

Maga 2. Aso e taualoa ai.
na ia tusa ai ma le Vaeza Il Maga 19 o le Faavae Tce” 'eu.‘.eu o Aimerika Samoa. o
le 2 tanalea fenei pili 1 le &1 asn talu ona uma e tawaoiinga sa pasia ,

GKLOTEOTE PALAIE TOFAU fu.%é(l OU AL

Pgresetenc, MaotaMauaiuga FotogaFetalai, Maota o Sut

vierety Approved this 22nd (%)f_se?tember _2020
,/J 47“6’ ij‘

cvernor OF American Samoad






